Health and Safety

Law Report

The Health and Safety Lawyers’ Association (HSLA)
is a national organisation aimed at practitioners and
academic lawyers with an interest in an area of law
that is rapidly increasing in scope and importance.

The HSLA'’s aims and objectives include: promoting the
development of health and safety (H&S) law; furthering research
and educating and training its members in the discrete area of H&S
law; and, promoting the expertise of its members in dealing with
issues of H&S law. It aims to place emphasis on the increasing
awareness of legal H&S duties and the way in which they are
complied with, investigated and ultimately form the basis for action
in court.

The HSLA was established in 2005. Its founding members were
nine leading lawyers in the field of H&S enforcement, a mixture of
barristers and solicitors, from both the prosecution and defence.
They wanted to create a platform of learning and debate in an area
of law that they recognised was rapidly increasing in scope and
importance.

The HSLA’s honorary president is the Right Honourable Lord
Justice Scott Baker, Roger Henderson QC the honorary vice
president, senior partner of niche H&S firm Osborn Abas Hunt,
Madeleine Abas as chair, and Richard Matthews QC as vice chair.

Unlike many other legal associations that further the interests of
parties on one side of litigation, the founding members wanted to
ensure that its membership would be diverse and well balanced,
increasing our ability to become recognised as the sensible voice of
practitioners in relation to the development of the law. That vision
became a reality and the HSLA’s membership consists of academics
and the whole ambit of practitioners including some of the finest
legal minds in the field of H&S.

Clients will be well served by choosing lawyers who are active
members of the HSLA, as they will have been offered unrivalled
training and debate opportunities. Madeleine has been determined
to stage events with speakers of the highest calibre, thereby
equipping members to provide expert advice and information

to their clients. Events range from conferences and seminars to
discussion groups and policy forums. A members’ website and
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news bulletin are also active in keeping members briefed on new
developments.

Speakers have included eminent members of the judiciary. Examples
include Mr Justice Mackay, who provided members with a
fascinating insight into the court’s approach to the management of
complex cases, and voiced opinions on a jury’s ability to understand
the issues arising in such cases. Similarly, The Right Honourable
Lord Justice Scott Baker, who spoke to members about the court’s
view of the use of the criminal courts for dealing with breaches of
H&S requirements and the response judges expect to see from those
responsible for major disasters.

Numerous eminent barristers at the top of the field have also
addressed the members on a variety of topics from Richard Lissack
QC and Gerry Forlin QC, Ian Burnett QC and more recently James
Maxwell Scott. Committee members have also spoken on a variety of
topical issues. The calibre of members also means the HSLA is often
inviting its members to speak at such events and host seminars in all
corners of the country.

Academics such as Professor Frank Wright have shared both the
fascinating history of H&S law and the development of today’s
agenda, and international speakers from various jurisdictions have
addressed the membership on comparative laws, thereby enabling
members to gain a wider understanding of the topic.

Regulators too have addressed HSLA members on policy and
procedure, including Sir Bill Callaghan then chair of the Health and
Safety Commission, Phillip White HSE’s head of construction sector,
and Bernard Hogan-Howe then chief constable of Merseyside Police.

In recent years, there have been a number of significant proposed
reforms of the law. The introduction of the Corporate Manslaughter
and Corporate Homicide Act 2007 was very significant, as was the
Sentencing Guidelines Council Guideline for sentencing of cases
prosecuted under that legislation and other death related H&S
cases. The HSLA provided numerous members events to follow

the development of both, and Madeleine and Richard attended
numerous policy making governmental and industry meetings to
debate proposals.

Other significant new changes include the increase in availability of
custodial sentences and higher fines for those who breach the law,
with the implementation of the Health and Safety (Offences) Act
2008, and the proposed changes to the Coronial system.

The HSLA'’s success has extended to the establishment of a Scottish
branch, with a dedicated Scottish events committee, and a sister
organisation has been established in Ireland. Madeleine’s plans

for the HSLA 2011 include reflecting the increasing international
recognition of the importance of H&S by the formation of links
with lawyers further afield so that members are able to offer their
clients an even more comprehensive understanding of policy and
development of H&S law.

The ultimate objective is for the HSLA to play a part in improving
H&S in the workplace through the creation and development of
clearly defined workable legal requirements, the dissemination of
accurate advice and information to our members and through them
their clients, and fair enforcement.
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International trends

We have recently seen the first successful
prosecution of a company under the
Corporate Manslaughter and Culpable
Homicide Act 2007, which may well herald
the launch of more prosecutions. Further,
given that the small defendant company,
Geotechnical Holdings Co Ltd, were fined
116% of turnover, this may indicate the
shape of things to come in other large
organisations, companies and sectors.

In terms of international trends in health
and safety (and in regulatory law generally),
there have also been some significant
changes.

Before briefly looking at these, it is
important to reflect on what recently
occurred in a decision in the English Court
of Appeal (Criminal Division). This appeal
arguably represents a significant shift in
the approach of the UK courts and has
many ramifications for all the incorporated
businesses doing business outside of the
UK and, logically, those foreign registered
companies doing business within the UK.

In the case of R v Bodycote HIP [2010]
EWCA Crim 802, which involved a double
fatality, the Court of Appeal took into
account what the defendant company

had failed to do in a sister company in
California, despite it being a completely
different legal system. The Court of Appeal
said: “.... the serious aggravating feature

in this case was that a similar incident has
led to the death of two employees at a HIP
plant operated by another company in the
same group that occurred in May 2001 in
Tarzana, California. These two employees
had also died from asphyxiation as a result
of inhaling argon and nitrogen. That may
have prompted the appellant to either adopt
or to expedite the introduction of its present
system, but, as the prosecution was able to
show, not with the rigour that the dangers
demanded and the appellant allowed the
other defaults in its safety procedures to
continue on to get worse.”

They also specifically stated that “the other
aggravating features of particular note were
that there had been two deaths and the
appellant had not adequately heeded the
warnings from the failures in the Californian
plant”.

This development will be seen as ominous
by many as it signifies an intention by

the English courts to take into account
conduct in other jurisdictions (even if they
have different operational approaches
and laws). Further, there has been a recent
increase in coroners utilising rule 43 and

making reports after the completion of
inquests. These are reports made to various
government bodies (with copies to the
interested parties and the Lord Chancellor)
in the hope that they will prevent future
deaths (see ‘Come in Rule 43’ by Forlin QC
and Smail, New Law Journal, 4 March 2011).

Ignoring such recommendations by
individuals, corporations and industries
may mean that in the event of similar future
occurrences such previous conduct may
well be put before juries as part of a "bad
character’ application by the prosecution.

On an international front, many other
jurisdictions also have stringent laws.
Additionally, within the EU there has
recently been much greater use of European
warrants. To take a couple of examples,
Ireland has recently announced they are
intending to implement two new offences:
corporate manslaughter and grossly
negligent management causing death for
which directors and senior managers could
be imprisoned for up to 12 years. The
Australians are just about to implement the
Safe Work Act 2009 that will have stringent
consequences for any organisation falling
short of the mark.

Further, taking aviation as an example,
there has been an explosion in the number
of investigations and prosecutions in the
aftermath of aircraft crashes, including the
Linate Airport disaster, the DHL Cargo jet
collision over Uberlingen in Germany, the
Concorde crash, the GOL crash in Brazil, the
recent incident at Madrid airport and the
Helios investigations in Greece and Cyprus,
to name but a few.

This trend is set to increase and intensify.
Global organisations need to be aware that
conduct in one country is increasingly being
examined by plaintiff lawyers, regulators
and prosecutors in other countries.

The forthcoming UK Bribery Act is yet
another example of this phenomenon

and an illustration of an ever increasing
march towards extra-territoriality and the
inclusion of international conduct. Health
and safety is no exception to this rule and
we will continue to see more and more
investigations (and possibly prosecutions)
in the aftermath of accidents and incidents;
whether they be natural (New Zealand and
Japan), deliberate (New York and London)
or accidental. Global organisations need

to be aware of this shift in emphasis. The
days of splendid isolation are long gone; the
prosecutors wait in the wings!
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